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Associated Press v. NLRE, 301 U.8. 103,
132-133 [57 S.Ct. 650, 655-56, 81 L.Ed. 953]
(1937)." (Branzburg v. Hayes, supra, 408
U.S. 665, 683, 92 5.Ct. at 2657.) Implicit in
Cox and other decisions upholding news-
gatherers access {0 public records assumed
that the newsgathering activity was lawful,
rather than unlawful. Nickolson notes
that the protection extended for newsgath-
ering does not mandate “that the press and
its representatives are immune from labili-
ty for crimes and torts committed in news-
gathering simply because the ultimate goal
is to obtain publishable material....” (M-
cholson v. MeClatchy Newspapers, supra,
177 Cal.App.3d 509, 518, 223 Cal.Rptr. 58.)

The same observation was made in 4.4.
Dietemann v. Time, Inc., supra, 449 F.2d
245, 249, in the following particularly ap-
propriate language: “We agree that news-
gathering is an integral part of news dis-
semination ... [but] the First Amendment
has never been construed to accord news-
men immunity from forts or crimes com-
mitted during the course of newsgathering.
The First Amendment is not a license to
© trespass, to steal, or to intrude by electron-
ic means into the precincts of another’s
home or office. [Fn. omitted.]’ (Emphas-
es added.)

We conclude, in the case before us, that
the obligation not to make unauthorized
entry into the private premises of individu-
als Like the Millers 4 3does not place an
impermissible burden on newsgatherers,
nor is it likely to have a chilling effeet on
the exercise of First Amendment rights.
To hold otherwise might have extraordi-
narily chilling implications for all of us;
instead of a zone of privacy protecting our
seclyded moments, a climate of fear might
surround us instead. Others besides the
media have rights, and those rights prevail
when they are considered in the context of

the events at the Miller home on October‘

30, 1979.

In summary, we hold that plaintiff wife,’

Brownie Miller, has stated three causes of
action against defendants and that since

* Assigned by the Chairperson of the Judicial

685

there are triable issues of material fact, the
trial court erred in awarding summary
judgment to defendants as to plaintiff wife,
Brownie Miller. The trial court’s award of
summary judgment to defendants on those
causes of action pleaded by plaintiff daugh-
ter Marlene Miller Belloni was correct and
is hereby affirmed.

DISPOSITION
The judgment as to plaitiff Miller's
causes of action is reversed. The judgment
as to plaintiff Belloni’s cause of action is
affirmed. Plaintiff Miller is to recover her
costs.

SPENCER, P.J., and RUIZ, J.*, concur.
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Catholic church on grounds of civil conspir-
acy, negligence, fraud and deceit, profes-
sional malpractice deceit and clergy mal-
practice based upon alleged conspiracy by
priests to entice woman to engage in sexu-
al intercourse with them, which resulted in
woman's pregnancy while she was & minor.,
The Superior Court, Los Angeles County,
John L. Cole, J., sustained demurrer of
archbishop and woman and parents appeal-
ed. The Court of Appeal, Woods, J. as-
signed, held that: (1) woman was required
to bring action against priests within one
year following birth of child, at which point
woman was placed on notice of potential
claims; (2) archbishop was not liable to
womarn under doctrine of respondeat supe-
rior; and (3) parents were not entitled to
bring action based upon alleged conduct
involving priests and their daughter.

Affirmed.

1. Limitation of Actions ¢=105(1)

Woman’s cause of action against
priests, alleging civil conspiracy to induce
her to engage in sexual intercourse was
barred by statute of limitations, in that
woman was placed on notice of potential
claims as of date of her child’s birth, de-
spite her attempt to have matter resolved
within hierarchy of Catholic church, which
resulted in complaint being filed more than
one year after child’s birth. West's Ann.
Cal.C.C.P. § 340(3).

2. Master and Servant 302(1)
Employer may be held responsible for
tortious conduct by an employee only if
tort is committed within course and scope
of employment; question of whether tort is
committed, within course of employment
turns on whether act performed was either
required or instant to employee’s duties or
employee’s conduct could be reasonably
foreseen - as . outgrowth of . employee's
duties. . o _
- ‘l"f'_:."*f-’"-{‘-.(u* TN et oL e an
3, Religious Societies e=30
""" Woman could not recover against arch-
bishop of Roman Catholic church under
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doctrine of respondeat superior for dam-
ages she sustained by virtue of alleged
conspiracy of priests in diocese to engage
in sexual activity with her as sexual activi-
ty between priest and parishioner was un-
characteristic of church and thus, acts were
not foreseeable, nor did archbishop ratify
acts of priests, -

4. Seduction =7
There is no cause of action for sedue-
tion of one’s child in California.

5. Damages ¢=351
Parent and Child &=7(1)

Parents of minor woman who was al-
legedly enticed into engaging in sexual in-
tercourse with seven Roman Catholie
priests could not recover for loss of minor's
affection and society nor could they recov-
er for emotional distress due to conduct
directed toward minor.

ssAllred, Maroko, Goldberg & Riba-
koff, Gloria Allred and John 8. West, Los
Angeles, for plaintiffs and appellants.

Morgan, Wenzel & McNicholas and John
P. McNicholas, Los Angeles, for defend-
ants and respondents Roman Catholic
Archbishop of Los Angeles.

WOODS, Associate Justice.*

I - 7

INTRODUCTION. ... ...
Plaintiffs/appellants appeal from an or-
der of the Los Angeles County Superior:
Court, dated November 16, 1984, sustain; .
ing the demurrer of respongdent, s thé Ro-
man Catholic Archbishop of Los An
corporation,” to plainhifs,vplecond,:am
complaint” without leave to amend, ¥4}
though a judgment of dismissal '

Council.

187 Cal.App3

entered until
peal is deeme
this court.

In appellan
complaint for
gence; for fi
sional malpra
malpractice,”
alleged based
summarized a

Appellants,
allegedly sedu
{mother of Ri
{father of R
priests of the
the Archdioce
leged to have
have sexual ir
her to become
off to the Phil
which resultec
tion and illne:
Los Angeles A
corporation so
in each cause
respondeat suy

A summary
gleaned from t
complaint,” wk
ing properly ;
deemed admit
thereby admit
peal (Thompsc
(1980) 27 Cal.3
614 P.24 728),
years old, a ¢
attended the S
son, California
activities and
nun.

1. The seven def
this appeal. 2
* perfected on th:




ki e s

187 Cal.App.3d 1457

MILLA v. TAMAYO 687

Chte as 232 Cal.Rptr. 685 (CaLApp. 2 Dist. 1986)

entered until November 20, 1986, the ap-
peal is deemed proper and timely filed by
this court.

II

FACTS

In appellants’ verified “second amended
complaint for civil conspiracy; for negli-
gence; for fraud and deceit; for profes-
sional malpractice deceit; and for clergy
malpractice,” seven causes of action are
alleged based upon facts pled which can be
summarized as follows:

Appellants, Rita Milla (a 16-year-old girl
allegedly seduced by priests), Rita D, Milla
{mother of Rita), and Hector Richard Milla
(father of Rita), were aggrieved when
priests of the Roman Catholic Church, of
the Archdiocese of Los Angeles, were al-
leged to have entered into a conspiracy to
have sexual intercourse with Rita, caused
her to become pregnant, and secreted her
off to the Phillipine islands to have a baby
which resulted in Rita's neglect, malnutri-
tion and illness. The Archbishop of the

Los Angeles Archdiocese of Los Angeles, a-

corporation sole, is named as a defendant
in each cause of action on the theory of
respondeat superior.

A summary of the operative facts as
gleaned from the verified “second amended
complaint,” which this court zccepts as be-
ing properly pled and the facts therein
deemed admitied by the demurrer, and
thereby admitted for purposes of this ap-
peal (Thompson v. County of Alameda
(1980) 27 Cal.2d 741, 746, 167 Cal.Rptr. 70,
614 P.2d 728), are as follows: Rita was 16
years old, a devout Roman Catholic and
attended the St. Philomena Church in Car-
son, California. She engaged in church
activities and was desirous of becoxping_ a
nun. ‘ AR

l. The seven dcfendam pnests are not parus to .

“this appeal. Apparently, “service” was never
: perfected on the defendant pncsts. Respondent

Rita admired and respected her parish
priests (Tamayo and Cruces).! Both priests
heard Rita’s confessions.

While still 16, Rita received sexual ad-
vances from one of the priests which took
the form of physical touching in the confes-
sional booth and also in the home of a
relative of the priest.

_lyss7The parish priests, prior to the month

of January 1980, formed a conspiracy with
the objective of utilizing their positions as
priests and their confidential relationship
with Rita to entice her to have sexual inter-
course with them and with other priests.
The conspiracy was formed with the intent
to undermine Rita's will by exercising un-
due influence over her, and to convince her
to maintain complete silence with respect to
the planned sexual activities. The conspir-
acy was furthered by the parish priests by
persuading Rita to have sexual intercourse
with them in the month of January 1980,
accompanied by the admonishment to her
not to tell anyone what had oceurred.

Rita had sexual intercourse with the par-
ish priests after having been told by them
that the acts were ethically and religiously
permissible.

During and after January of 1980, the
parish priests had regular sexual inter-
course with Rita. Then other priests (Aba-
ya and Caboang) joined the conspiracy by
having intercourse with Rita at a hotel
Other priests (Lacar and Balbin) joined the
conspiracy and had intercourse with Rita
and finally, 2 priest, by the name of Tu-
gade, joined the conspiracy by having inter-
course with Rita..

The acts of sexual intercourse continued
until March 1982, with Rita being admon-
ished by the priests to maintain complete
silence and seerecy. . . . . L.

_Archbishop is the only dcfcnda.m mvolvad m ]
t.lus appea! L, L
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In March of 1982, Rita became aware
that she was pregnant. Parish priest, Ta-
mayo, devised a plan in furtherance of the
secrecy aspect of the conspiracy to secretly
transport Rita to the home of his brother in
the Phillipine Islands where she could have
her baby in secrecy, and with the promise
that the parish priest would send money to
the Phillipines to aid Rita,

Priests Caboang and Lacar bought tick-
ets for Rita to the Phillipines and arranged
a passport. Rita's mother and father were
told by Tamayo that Rita was gomg to the
Phillipines to study medicine.

In furtherance of the wishes of the con-
spirators, Rita went to the Phillipines in
April of 1982, where she told Bishop Abaya
that the father of her unborn child was a
priest. Abaya told Rita to keep the secret
and he would help her upon his return to
Los Angeles in August 1983, '

Rita spent seven months in the Philli
pines, the defendant priests having sent
less than $450 for her support. Rita be-
came malnourished and ill. On October 12,
1982, the baby was born via caesarean sec-
tion during which time Rita nearly died.
Prior to the birth of the baby, the mother
of Rita discovered Rita's predicament,
rushed to the Phillipines to be by her
daughger,4ss and then brought Rita and the
child back to California in November 1982.

The conspiracy continued in Los Angeles,
when priest Tamayo met with Rita and told
her to remain silent. Rita then told the
parish priests that an attorney had been
consulted and that she planned to talk to
the bishop of the church about priest Tu-
gade, whom Rita suspected to be the father
of her baby.’ In July 1983, Rita met wzth
priest Tamayo and Tugade who agam
asked her to rema.m silent.” -

- In October of 1983, Rita met w1th pnest
Cruces who expressed a desire to have
sexual relations with Rita in an apartment.

187 Cal.App.3d 1457

Finally, in December of 1983, priest Ta-
mayo told Rita not to reveal the full extent
of the sexual activities to her parents who
were not yet aware of the extent of Rita's
sexual involvement with the various
priests. During the month of July 19883,
Rita and priest Cruces met with Bishop
Ward of the Roman Catholic Church in Los
Angeles. Rita told Bishop Ward that a
priest had fathered her child and she gave
to the bishop the name of several priests
that were suspect. Following a promise to
investigate, in October of 1983, Bishop
Ward told Rita there was nothing he could
do for her.

At this point, Rita lost faith in the Catho-
lic Church and filed her original complaint
in the Los Angeles County Superior Court
on February 8, 1984. Her faith in the

Catholic Church prevented Rita from bring- -

ing suit at an earlier date.

The minute order of November 16, 1984,
indicates that Judge John L. Cole sustained
respondents’ demurrer to all causes of ac-
tion without leave to amend as follows:

1. To the first, third and sixth causes of
action against respondent on the grounds
of the bar of the one-year statute of limita-
tions, pursuant to Code of Civil Procedure
section 340, subdivision (3);

2. To the second, fourth and fifth
causes of action against respondent since
no causes of action for fraud were stated
against respondent;

3. The seventh cause of action was
stricken on the court’s own motion for fail-
ure to state a cause of action.

esslIl

_ ISSUES ON APPEAL
_ The a.ppellant raises the following i 1ssues
on appeal:

- 1.. The superior court erred 2s a mather
of law in ruling that the statute of llmlta-
tlons barred the fivst” cause of act;on of
appeliant, Rita, for civil consplracy agamst

187 Cal.App.3d 1-
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all defendants since the acts of the priests
were all in furtherance of a single, continu-
ous conspiracy; that Rita's awareness of
sexual activity between herself and the de-
fendant priest did not start the running of
the statute of limitations; and that Rita’s
consultation with an attorney in May of
1983 did not terminate the conspiracy or
stop the running of the statute of limita-
tions.

2. The superior court erred as a matter
of law in ruling that the second, fourth and
fifth causes of action (fraud and deceit)?
failed to state causes of action upon which
the Archbishop could be held liable for
fraud and deceit in that the respondent
Archbishop, as a principal, placed his
agent-priests in a position to commit fraud
against Rita and her parents while the
priests acted within the course and scope of
the agency; that the fraud was foreseea-
ble; and the Archbishop ratified the fraud
after the fact.

3. The superior court erred as a matter
of law in ruling that the statute of limita-
tions barred the third and sixth causes of
action ? (professional malpractice and negli-
gence), in that defendant priests and the
Archbishop stood in a fiduciary relationship
with appellants, thereby tolling the statute
of limitations until appellants discovered,
or should have discovered, the material
facts.

4. The superior court erred as a matter
of law in ruling that the seventh cause of
action (professional malpractice), of the
parents of Rita against all defendants, be
stricken for failure to state facts sufficient
to constitute a cause of action in that,
contrary to the court’s reasoning, 2 profes-
sional relationship did exist between the
parents of Rita and priest Tamayo (and
presumably against the Archbishop as the
employer of Tamayo), since Tamayo, and
his co-conspirators . frandulently deceived
the parents mto permlttmg then' daughter

2. Seoond cause of actlons was plod hy tha

. ‘against all defendants. Fourth cause of action
was pled by Ritas parents against defendants
Tamayo, Cruces and Archdiocese. Fifth cause
of action was pled by Rita’s parents against
defendants Tamayo and the Archdiocese.

to accompany priests for sexual purposes
and by permitting Rita to go to the Philli-
pines.

_LieeelV

DISCUSSION

Each of the seven causes of action con-
tained in plaintiffs second amended com-
plaint is governed by the one-year statute
of limitations contained in Code of Civil
Procedure section 340, subdivision (3). The
one-year limitation period specified in sec-
tion 340, subdivision (3) embraces not only
bodily injuries but all infringements of per-
sonal rights as opposed to property rights.
(Edwards v. Fresno Community Hospital
(1974) 38 Cal.App.2d 702, 704, 705, 113 Cal.
Rptr. 579.)

[1] Ritz alleges, in her first cause of
action for civil conspiracy (resulting in a
wrong to Rita on a theory of intentional
infliction of emotional distress), that the
sexual experiences with the defendant

priests began in January 1980 and contin- -

ued through March 1982, In her second
cause of action, Rita complains of physical
injury occurring prior to and during the
birth of her child in October 1982, None of
the remaining causes of action allege injuri-
ous conduct to any of the appellants at any
later point in time. Since the original com-
plaint was not filed until February 8, 1984,
all causes of action in the complaint are
barred by the provisions of Code of Civil
Procedure section 340, subdivision {3) un-
less appella.nts can find a theory to delay or
toll the running of the one-year statute of
limitations,

Appellants 'argue that the consbiria.cy al-
legations contained in the second amended
complaint, enabled them to avoid the bar of
the statute of lumtatxons sirice the obJect of
the conspiracy was to maintain secrecy re-
garding " the sexual reIatmns mth*’the

3. Th.lrd cause of acuon was pled by tha aga.mst
all defendants, ' Sixth cause of action was pled
by all plaintiffs against the Archbishop. ~
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priests; that one of the priest urged, as
late as December 1983, that the matters be
kept secret; that the request for silence by
the priests were “overt acts” in further-
ance of the conspiracy; that the complaint
was timely filed within one year of this
final overt act of the conspiracy.

Appellants, however, underplay or ignore
the fact that Rita was on notice of her
claims by virtue of the fact that Rita partic-
ipated in the object of the conspiracy, and
that she was told by the priests, as alleged
by her, to keep silent. As one court stated:

“‘[Wle pause to note an obvious, albeit
often overlooked, proposition. The doe-
trine of fraudulent concealment [for toll-
ing the statute of limitations] does not
come into play, whatever the lengths to
which a defendant has gone to conceal

the wrongs, if a plaintiff is on notice of a

potential claim.! (Hobson v Wilson

(D.C.Cir.1984) 737 F.2d 1, 85, cert. denjed

(1985) [470 U.S. 1084] 105 S.Ct. 1843 [85

L.Ed.2d 142))"

JusHere, not ornly was Rita at all times
aware of the relevant facts, but the efforts
of the individual defendants to have her
keep silent failed at the latest while she
was in the Phillipine Islands having her
baby. Rita alleges that her mother diseov-
ered the facts and came to the Phillipines
to assist her. A conspiracy to keep silent
could not affect the statute of limitations
on Rita’s claims even if the efforts to main-
tain silence had been effectual. Rita was
clearly placed on notice of the potential
claims as of October 12, 1982, at the latest,
the day the baby was born by caesarean
section.

Appellants next attempt to charge the

respondent Archbishop with the alleged
conduct of the individual defendant-priests

- by invoking the dogtrine'lof respondeat su-

perior. o7 ,

{2] An employer may be held respon-
sible for tortious conduct by an employee
only if thé tort is committed within the
course and ‘scope of employment. (Perez v.
Van Groningen & Sons, Inc. (1986) 41
Cal.3d 962, 967, 227 Cal.Rptr. 106, 719 P.2d
676.) Analytically, the question of whether

187 CalApp.3d 1460

a tort is committed within the course of
employment turns on whether (1) the act
performed was either required or instant to
the employee’s duties or (2) the employee’s
misconduct could be reasonably foreseen as
an outgrowth of the employee’s duties.
(Martinez v. Hagopian (1986) 182 Cal.
App.8d 1223, 1228, 1229, 227 Cal.Rptr, 763.)

[31 Plaintiffs could not seriously con-
tend that sexual relations with parishioners
are either required by or instant to a
priest’s duties, so they are left with the
foreseeability test, The question, however,
is whether sexual relations between & pa-
rishioner and seven priests is foreseeable,
not in an omniscent way, but in the rele-
vant sense.

In Alma W. v. Oakland Unified School
Dnst. (1981) 123 CalApp.3d 133, 176 Cal.
Rptr. 287, the court stated in holding that a
school district could not be held liable for
the act of a janitor in molesting one of the
students under the doctrine of respondeat
superior, that mere foreseeability was not
enough. The foreseeable event must be
characteristic of the activities of the enter-
prise. The court had no difficulty conclud-
ing that the janitor's acts, even if broadiy
foreseeable, were not in any way character-
istic of the school district’s enterprise.
This court sees no difference in the ratio-
nale in Alma W. to the facts of this case.
It would defy every notion of logic and
fairness to say that sexual activity between
a priest and a parishioner is characteristic
of the Archbishop of the Roman Catholic
Church. There is simply no basis for im-
puting liability for the alleged conduct of
the individual defendant-priests in this in-
stance to the respondent Archbishop. Sim-
ilarly, appellant has not pointed out any
fact which could lead this court to a conclu-

sion that the Archbishop “ratified” the con-

cupiscent acts of the priests. -

[4,5] i 462In the seventh cause of action,
the parents of Rita claimed ~damages
against all defendants based upon ¢onduct
involving their daughter, Rita. The claims
of Rita’s parents do not fall within oné of
the few exceptions to the general rule that
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the law does not allow one person to claim
dama.ges based upon conduct which dam-
ages a third person. The conduct account-
ing for all of the alleged damage to the
parents is the alleged sexual involvement
between the individual defendant-pnest and
their daughter, Rita. Tt is clear that there
is no longer a cause of action for seduction
of one's child in the State of California. (4
Witkin, Summary of Cal.Law (8th ed. 1974)
Torts, § 374, p. 2627.) Appellants’ attempt
to resurrect this cause of action in another
guise runs afoul of direct Supreme Court
authority disapproving such derivative
claims. Likewise, a parent cannot sue for
loss of a child’s affection and society.
(Baxter v. Superior Court (1977) 19 Cal.3d
461, 138 Cal.Rptr. 315, 563 P.2d 871.) Sim-
ﬂarly, even where a person witnesses con-
duct directed towards a2 thu-d person, he or
she may not sue for any emohona.l distress
eexcept in the most extreme cases of violent
attack, where there is some special likeli-
hood of fright or shock. (Ockoa v. Superi-
or Court (1983) 39 Cal 3d 159, 216 Cal.

Rpiz 661, 703 P.2d 1)

.. DISPOSITION -
The order of the superior court ig af-
firmed.

. SPENCER, P.J and DEVICH, J

o S - . v
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sought declaration of insurer's duty to de-
fend and indemnify in product liability ac-
tion arising from product additiona! insured
acquired from named insured’s predeces-
sor. On cross motions for summary judg-
ment, the Superior Court, Los Angeles
County, Sally G. Disco, J., determined that
insurer had no duty to defend or indemnify,
and additional insured appealed. . The
Court of Appeal, Johnson, J., held that: (1)
liability policy's exclusionary clause for re-
labeled products did not release insurer
from its duty to defend or indemnify addi-
tional insured for injuries caused by prod-
ucts manufactured and sold by'nam'ed in-
sured’s predecessor, but (2) term in ven-
dor’s broad form endorsement providing
coverage to additional insured for “named
insured’s products” referred to goods or
products manufactured by ‘named ingdred,
not by named insured's’ predecess" r. ?f,“

" Affirmed.

1. Insurance ¢=146.5(4) )

. Exclusionary clause must be conspm-
uous, plain and clear; it must a.Iso be sub-
jected to closest possible scruhny '

2. Insurance <146.5(4) _
Exclusionary clauses or exceptions are
to be interpreted by their plain_ meaning
and will not be stretched to coyer areas not
intended by clause. =

3. Insurance =435.24(4), 514.901). T

* Liability policy’s exclusnonary clause
for relabeled products did not release insur-
er from its duty to defend or indemnify
additional insured under -vendor’s’ broad
form endorsement for injuries caused by
products manufactured and ‘sold by"ﬁé.iﬁ“ed
insured’s predecessar, which products"Were

. then relabéled with namé ‘platé of aﬂdltlon-
'a.l msured rather exclusmn would only

-------

AERFLY

4, tInsurance ¢=435.24(4), 514.9(1)-
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